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STATEMENT OF THE CASE.

This is a libel in personam by the appellee against

the appellant to recover the sum of $750 alleged to

be due on a contract between the appellee and the ap-

pellant whereby the latter was to pay the former five

cents a barrel bonus over and above the regular freight

on a cargo of 15,000 barrels of lime transported by the

appellee by sea from Roche Harbor in the State of

Washington to this city.

For the sake of clearness and certainty in referring



to the record we shall hereafter speak of the appellee

as the libellant and the appellant as the respondent.

The answer of the respondent admits the making of

the contract, but alleges that the contract required that

the lime should be shipped before a certain time and

by a certain vessel, and that this was not done. The

answer further alleges that the lime was in fact not

shipped under the contract in question at all, but was

actually shipped under a wholly distinct and indepen-

dent contract between the libellant and the Tacoma &
Roche Harbor Lime Company, a third person entirely.

The action went to trial upon these issues. It ap-

peared without contradiction that the contract between

the libellant and the respondent required that "barring

contingencies," the vessel was to begin loading between

May 7th and May loth, and that in fact the loading

did not begin until May 15th. It further appeared that

the time of loading was of the essence of the contract

and the moving consideration to the respondent for

agreeing to the bonus.

It further appeared without contradiction that the

particular shipment of lime in question was made un-

der a wholly independent contract between the libellant

and the Tacoma & Roche Harbor Lime Company and

that this contract was made on May 13th. The contract

between the libellant and respondent expired by its

terms on May loth, "barring contingencies," so that the

contract under which the lime was shipped was made

after the contract between the libellant and respondent

had expired, unless there were contingencies that con-

tinued its life.



It is apparent, accordingly, that this case presents two

questions, viz

:

1. Was the time of the commencement of the load-

ing, as required by the contract, extended from May
loth to May 15th? Such extension could be made

only by agreement with the respondent or by the hap-

pening of some contingency that would bring the mat-

ter within the operation of the words of the contract

"barring contingencies."

2. If the bonus contract had been extended, was it

one of the moving considerations or factors in inducing

the libellant to take this particular shipment, or was

the shipment taken by it solely under the independent

agreement between it and the Roche Harbor people?

It is manifest that unless both of these contentions

are answered in libellant's favor, it must fail in this

action.

It is worthy of note in passing that although these

two questions are the ones presented by the pleadings

and the evidence and were the ones insisted upon and

presented by counsel for respondent at the trial in the

lower Court, the opinion of the lower Court affords no

help in their solution. The opinion of the lower Court

is merely that the contract between the libellant and the

Roche Harbor Lime Company was not intended as a

cancellation of the bonus contract between the libellant

and the respondent and for this reason the lower Court

directs a decree in favor of the libellant. But the plead-

ings present no issue of such cancellation nor was such

contention made at the trial. It would he manifestly
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absurd that a contract between the libellant and the re-

spondent could be canceled by an agreement between

the libellant and a third person. The real questions

presented and the actual contentions advanced were

those we have set out and they seem to have been en-

tirely overlooked by the lower Court.

ASSIGNMENT OF ERROR.
The error complained of is the final decree in favor

of libellant instead of in favor of the respondent, the re-

spondent contending that both the questions we have

set out must be answered in its favor. If we can assign

the opinion of the lower Court as error, we would

assign that these questions were entirely passed by by

the lower Court.

ARGUMENT.
The facts of the case are comparatively simple. The

libellant is the owner of steamships running between

Puget Sound and this port. The respondent is engaged

in the lime business in this city and habitually receives

lime from the Tacoma & Roche Harbor Lime Com-

pany, whose works and shipping point are at Roche

Harbor on Puget Sound. The usual rate of freight on

lime from Roche Harbor to San Francisco at the time

of the transactions in question was thirty cents per

barrel. (Record, pp. 14 and 25.) Along toward the

end of April or the first of May, 1903, negotiations were

opened between the libellant and respondent for the

transportation of a cargo of lime. (Record, p. 14.) Or-

dinarily arrangements for freight, etc., are made by the



Roche Harbor people (Record, p. 30), but at this par-

ticular time the respondent was short of lime, owing to

a strike in its works at Santa Cruz, and it needed the

lime at once. This was explained to the agent of the

libellant. (Record, pp. 24, 26, 28 and 81.) There

were 15,000 barrels of lime at Roche Harbor ready or

nearly ready for shipment, but the lime alone was not

sufiicient to make a full cargo for a steamer and the

libellant could not at this time get sufficient other

freight to make a full cargo. Accordingly the respond-

ent agreed to pay five cents a barrel in addition to the

regular freight if the libellant would take the lime with-

out waiting for a full cargo. (Record, pp. 14, 25, 47,

48 and 60.) This agreement was put in the form of a

letter by the libellant to the respondent. (Respondent's

Exhibit E, Record, pp. 27 and 28.) As it constitutes

the contract on which the libellant relies and is the basis

of its claim, we set it out in full.

GLOBE NAVIGATION COMPANY, LTD.
San FrAx\cisco, Cal., May 4, 1903.

Messrs. Henry Cowe/l & Co., City—
Gentlemen: As per our conversation with Mr.

George on the first instant we wired our Seattle office

as follows:

"Cowell will pay 5 cents per barrel bonus on lime.

This must be kept secret from McMillin. Cowell re-

quests immediate answer by telegram."

To this we received a reply on the 2d :

"Will accept your offer, Cowell, provided this is

clearly understood: Barring contingencies, loading



commencing between May 7th and May loth. Lime
following as soon as possible after other cargo is

loaded."

After consulting with your Mr. George over the long

distance line from Santa Cruz this morning, we have

telegraphed Seattle as follows

:

"Cowell's manager George telephones from Santa

Cruz confirming proposition as per your telegram of

2d. Requests you notify McMillin immediately, also

requests making loading earliest date possible."

It is our understanding that this business is taken with

the assurance from you that you will remove the lime

from the wharf as fast as we can discharge it from the

vessel working nine hours per day, we agreeing on our

part to make two landings for your accommodation, if

necessary.

Trusting that this may bring about business to your

thorough satisfaction, we are.

Yours truly,

GLOBE NAVIGATION CO., LTD.
By P. W. Rochester, Agent.

It is at once apparent from the very nature of this con-

tract and from the circumstances under which it is

made, which circumstances, as we have said, were

known to libellant, that the contract was made by the

respondent to insure an immediate shipment of the

lime. The words of the contract "barring contingen-

cies, loading commencing between May 7th and May
loth," are therefore of the essence of the contract. The
loading, however, did not begin until May 15th. (Rec-

ord, p. 76.)
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What took place between the date of the bonus con-

tract and the time when loading actually began appears

from the correspondence. The respondent understood

that the lime was to come by the steamer Eureka and

that its contract with the libellant referred to that vessel.

(Record, pp. 25, 26, 27, 28, 78 and 79.) On May 6th,

that is immediately after receiving the letter from the

libellant of May 4th, that is, the letter which constitutes

the bonus contract, the respondent wrote the Roche

Harbor people as follows (libellant's Exhibit 3, Record,

pp. 37 and 38) :

San Franxisco, May 6, 1903.

Tacoma & Roche Harbor Lime Co., Roche Harbor,

Wash.

Gentlemen : We beg to advise you that we have now
closed definite arrangements with the Eureka and she

should begin loading between the 7th and loth.

In order to make a deal we had to pay 35/c freight

rate.

Hope she will get away soon.

In the meantime libellant did not send a vessel but

continued negotiating for coal to make a full cargo.

(Record, p. 47.)

On May 7th the Roche Harbor people telegraphed

the respondent as follows (libellant's Exhibit i, Rec-

ord, p. 31) :

"Roche Hakhor, Wn. May 7, 1903.

"Via Port Townscnd, May 7, 1903.

"Henry Cowcll Lime & Cement Co.. San Francisco,

Cal.—
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"Eureka will be here to-day. Avoid discussion rate

" there. That question settled here.

"Tacoma & Roche Harbor Lime Co."

On the same day, but subsequently, the Roche Har-

bor people wrote the respondent as follows (libellant's

Exhibit lo, Record, p. 44) :

Roche Harbor, Washington, May 7, 1903.

Henry Coivell Lime & Cement Co., San Francisco,

Calif.—

Gentlemen: We have your favor of May ist and in

reply thereto wired by this morning's steamer as fol-

lows: "Eureka will be here to-day. Avoid discussion

rate there. That question settled here," which we now
confirm. We have definitely engaged the Meteor to

take the cargo of 15,000 barrels of lime to you and they

promise she would be here to-day, but she has not yet

come into the harbor, but we are expecting her any min-

ute. It is possible she may be delayed a little, as she was

to undergo inspection the first of the week which neces-

sitates them hauling her out in the shipyard, and as you

know, this sometimes means delay that cannot be an-

ticipated. We have her cargo ready, however, and they

promised certainly that she would be here to-day.

We trust that you have not considered the question of

rate with Mr. Rochester, as we are handling that ques-

tion here with the owners of the vessel. The rate on a

cargo of this size should be less than 30/c, not more
than 30/c.

From your letter we infer that it is just as well that

we did not get any shipment ofif on the "Dollar" al-

though we tried very hard to do so. In our letter which
we wrote a few days ago, we said that we were expect-

ing steamer T. W. Lake and would forward 1,000 to

1,400 barrels of the lime on her for the Dollar. For



some reason, unknown, the Lake has not yet appeared,

and we presume she has broken down somewhere. It

is now too late for the Dollar and we will have to de-

pend on the Meteor to get lime to you as quickly as

possible. She will, of course, be followed by the

Irwin.

Will you probably wish us to ship any lime on the

Dollar, next voyage, sailing from Seattle about May
i8th?

Later: The Irwin arrived at Roche Harbor at 5

P. M. to -day.

Yours very truly,

Tacoma & Roche Harbor Lime Co.,

By JOHX S. McMlLLix, Prest. & Genl. Mgr.

In connection with this letter and these facts it should

be borne in mind that the steamers Eureka, Meteor and

Tampico are all a portion of the libellant's fleet.

The Meteor, the vessel mentioned in this last letter

as definitely engaged, did not, however, call for the

lime, and on May 13th the Roche Harbor people and

the libellant made an arrangement for the Tampico

to take the lime. This arrangement was put by them

in the form of an exchange of letters which constitute

the contract under which the lime was finally shipped.

These letters are as follov>s (respondent's Exhibits C
and D, Record, pp. 22, 23 and 24) :

GLOBE NAVIGATION COMPANY, LIMITED.
Seattle, Wash., May 14, 1903.

Messrs. Tacoma &' Roche Harbor Lime Co., Roche

Harbor, JVash.—
Dear Sir? : This will confirm our verbal understand-

ing with vnur Mr. McMillin, 13th instant; that upon
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the arrival of our steamer "Tampico" at San Francisco,

upon advice from us to that effect, you will pay us our

freight at the rate of 30/ c per barrel on the "Tampico''

lime cargo, in consideration of which arrangement we
are to direct our agent in San Francisco to expense said

cargo as prepaid so far as freight is concerned.

Will you kindly advise us as soon as possible after the

"Tampico" sails, the number of barrels of lime consti-

tuting her cargo.

Will you kindly acknowledge receipt in corfirmation,

and oblige, Yours truly,

(Signed) GLOBE Navigatiox Company, Ltd.

By E. S. Johnston, Auditor.

TACOMA AND ROCHE HARBOR LIME CO.

Roche Harbor, Washington, May 15, 1903.

Globe Navigation Co., Seattle, Hash.—
Gentlemen: We have your esteemed favor of May

14th and are pleased to confirm our agreement with you,

to pay you 30/c per barrel freight on the lime cargo of

the "Tampico," now loading in this port for San Fran-

cisco. She is expected to get about 15,000 barrels of

lime. Should she take any greater quantity, it is to be

at the same rate of freight, 30/c per barrel, to be pre-

paid by us, for which payment, you are to give us a full,

clear, and complete receipt for all freight against said

cargo, and no further or additional freight bill to be

held against same or presented to us or consignees of

the cargo. It was understood and agreed, however, that

this prepayment of freight should not be due nor col-

lectible until the actual delivery of the lime by the

"Tampico" in San Francisco and that your company

will reimburse us for any shortage, which might be

ascertained upon delivery of the cargo, regardless of the

prepayment of freight.
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Vessel is getting along nicely with her loading and

will have on board in the neighborhood of 7,000 barrels

at six o'clock this P. M. We will do our best to crowd
the loading for your sake as well as for ours, as the lime

is in great demand in San Francisco.

Yours very truly,

(Signed) TaCOMA & RuCHE HARBOR LiME Co.

By John S. McMillix, Prest. & Genl. Mgr.

In accordance with these letters the Tampico did call

for the lime and began loading on May 15th.

It accordingly appears that instead of sending

a vessel for the lime immediately upon the making

of the bonus contract, the libellant continued ne-

gotiating for a coal cargo and then arranged with the

Roche Harbor people to send the Meteor instead of the

Eureka. The Meteor did not go, and then on May 13th,

after the bonus contract had by its terms expired, the

libellant arranged with the Roche Harbor people to

send the Tampico and this last mentioned vessel did call

for the lime on May 15th. It is apparent that unless the

respondent consented to an extension of time, or unless

some contingency happened that would excuse them un-

der the proviso of the contract "barring contingencies,"

the bonus contract had expired. Was there such consent

or such contingency?
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QUESTION I.

Was there any consent by the respondent to an
extension of time of the bonus contract or

any contingency that would excuse the li-

bellant's delay?

A. Consent by respondent.

There is no evidence of any sort of any consent by the

respondent to an extension of time. There are but two

matters that can in any way be construed as showing

such consent.

Mr. Rochester, the libellant's agent at San Francisco,

testified that on May 12th, after the bonus contract had

expired, he telephoned Mr. George, the manager for

the respondent, that the Tampico had been substituted

for the Meteor and that Mr. George made no objec-

tion, and nothing whatever was said about any change

in compensation. There is, of course, nothing here

but Mr. George's silence, and when the circum.stances

are considered it is plain that no inference can be

drawn from such silence. The circumstances are as

follows: On May 6th, immediately after making the

bonus arrangement, Mr. George wrote the Roche Har-

bor people that he had engaged the Eureka at a thirty-

five cent freight rate, that is, at the rate of five cents

over the regular rate. (Libellant's Exhibit 3, Record,

pp. 37 and 38.) On May 7th he received a teleg^ram

from the Roche Harbor people (Libellant's Exhibit

T. p. 31) as follows:
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"Roche Harbor, Wn., May 7, 1903.

"Via Port Townsend, May 7, 1903.

"Henry Cowe/I Lime & Cement Co., San Francisco,

CaL—
"Eureka will be here to-day. Avoid discussion rate

" there. That question settled here.

"Tacoma & Roche Harbor Lime Co.''

On the same day the Roche Harbor people wrote the

respondent saying that they had definitely engaged the

IVIeteor instead of the Eureka and that they were hand-

ling the question of freight rate at that end. (Libel-

lant's Exhibit 10, p. 44.) This letter would be received

at San Francisco about the loth or nth of the month.

Nothing further occurred until the 12th inst., when

Mr. George was informed by telephone, according to

Mr. Rochester, that the Tampico was to be substituted

for the Meteor. Mr. George would naturally, as he

testified (Record, pp. 30, 31 and 51), consider that

the bonus matter had come to an end and that new

arrangements had been made in the north. It must be

borne in mind that the Roche Harbor people were con-

stantly shipping lime to the respondent and that they

usually made the arrangements for transportation.

(Record, p. 30.) Mr. George would naturally con-

sider the substitution of the Tampico for the Meteor to

be simply one of the arrangements which the Roche

Harbor people were attending to as usual and which

called for no comment from him.

The only other matter that can be construed as indi-

cating anv consent by the respondent to an extension



of time or any recognition of the bonus contract as

applying to the shipment by the Tampico, is the fact

that when the Tampico first began unloading at San

Francisco Mr. George told the agent of the libellant to

come to his ofHce in the afternoon and he would pay

the freight. This is fully explained, however, by the

fact that it was customary as between the respondent

and the Roche Harbor people for the respondent to

pay the freight at this end. On this particular ship-

ment, however, the Roche Harbor people had paid the

freight at their end, but of this fact both the libellant's

agent and Mr. George were ignorant, and when the

latter told the former to come to his office in the after-

noon and he would pay the freight, he meant merely to

pay the regular freight as he was in the habit of doing.

As soon as Mr. George learned that the freight had

been paid he promptly refused to pay anything more.

In this conversation between the libellant's agent and

Mr. George nothing whatever was said about bonus or

about anything more than the regular freight. (Rec-

ord, pp. 25, 26, 16 and 20.) Exactly what this con-

versation between Mr. George and the libellant's agent

amounted to clearly appears from the cross-examina-

tion of the latter beginning at the bottom of page 19

of the record.

B. COXTINGENCIES.

Mr. George testified with the utmost positiveness

that the bonus contract concerned the steamship Eureka

alone. (Record, pp. 25, 26, 27, 30.) That this was

his idea at anv rate clearly appears from the contem-



poraneous correspondence. On May 6th, immediately

after receiving the letter of May 4th constituting the

bonus contract, he wrote the Roche Harbor people

that he had closed definite arrangements for the Eureka

at a thirty-five cent freight rate. (Libellant's Exhibit

3, p. 37.) On May 7th the Roche Harbor people tele-

graphed that the Eureka would be there that day and to

avoid discussion of rates. (Libellant's Exhibit i, Rec-

ord, p. 31.) In reply, on May 8th, Mr. George wrote

the Roche Harbor people a letter in which he again

speaks of the Eureka (Record, p. 33) as the word

''her" in the letter clearly refers to the Eureka men-

tioned in the telegram of the Roche Harbor people of

May 7th, to which this letter was an answer.

Mr. Rochester, however, at first testified that the

negotiations between him and Mr. George were con-

cerned with the steamer Meteor, but subsequently he

stated that in the beginning the negotiations had con-

cerned the Eureka and that he did not know that Mr.

George knew that he was later negotiating lor the

Meteor, as he had no recollection of ever having men-

tioned the name of the Meteor in lieu of the Eureka.

(Record, p. 79.) The matter, however, even as to Mr.

Rochester, is put at rest by his own letter of May 8th

to his principals wherein the Eureka is mentioned in

connection with the bonus contract. (Record, p. 82.)

It was manifestly impossible for him to have written

this letter if the Meteor and not the ?Aircka had been

the subject of the contract.

We have laid stress upon the fact that the contract
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concerned the Eureka and not the Meteor, for the rea-

son that there is not one scintilla of evidence showing

that by reason of any contingency whatsoever the

Eureka was prevented from complying with the con-

tract and beginning loading by Mav loth. On the con-

trary Mr. Rochester testified that early in May the

Eureka was chartered for the summer's business in

Nome. (Bottom of p. 78, Record.)

Furthermore, even if we take as true Mr. Roches-

ter's first statement that the Meteor was the subject of

the bonus contract, there is no sufficient evidence of any

contingency that prevented her from performing the

contract. All the evidence on this point is the testi-

mony of Mr. Rochester that on May 12th he received

a telegram from Seattle saying that the Meteor had

arrived there in a disabled condition and had been or-

dered into the dry dock and that subsequently this tele-

gram was confirmed by a letter.

Respondent's counsel at the trial objected to this evi-

dence on the grounds that the telegram and the letter

were the best evidence of their own contents and that

the evidence was in any case hearsay. (Record, pp. 15,

18 and 19.) The testimony is certainly open to both

of these objections and why it was received by the

lower Court we have never been quite able to under-

stand. We appreciate that the common law rules of evi-

dence do not apply in Admiralty in all their strictness,

but this evidence was not as to a collateral or incidental

matter or one that arose unexpectedlv at the trial. It

is the only evidence upon one of the vital i<isues of
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the case, an issue clearly and distinctly made by the

answer (par. Ill), and insisted upon by counsel.

Furthermore, it is not inferior evidence offered in

lieu of better evidence that has been lost or destroyed

or cannot be produced. There is not a particle of evi-

dence showing any excuse whatever for the libellant

not having direct evidence upon the point. It was a

part of the libellant's case. It had not transported the

lime within the time called for by the contract and if it

was to recover it had to show the happening of a con-

tingency that excused this delay. Under such circum-

stances we respectfully submit that this evidence

should never have been received and should not now

be considered. It is not only hearsay, but secondary

evidence of hearsay. It is wholly without the sanction

of an oath and the corrective of a cross-examination.

It should be wholly insufficient to establish an impor-

tant issue clearly made by the pleadings, particularly

when direct evidence could have been had and no ex-

cuse is shown for not having it and when the point is

one that is peculiarly within the knowledge of the libel-

lant. We are not without authority upon this propo-

sition, for this matter has been decided in other Admir-

alty cases and we refer to the following, which we sub-

mit as directly in point:

The Boskenna Bay, 22 Fed. 662;

The Anson M. Ban^s, 129 F'ed. 103;

The J. F. Spencer, 3 Benedict, 337;

The Vivid, 4 McLean, 203;

ff^itson v. Insuranre Co., 2 Wash. C. C. 152;

Cort V. Insurance Co., 2 ^^''ash. C. C. 37v
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The disability of the Meteor would of course have

appeared by a survey, yet in the two last mentioned

cases it is held that a survey is not evidence of what it

states, but only of the fact that a survey was made.

Here we have not even a survey.

If this testimony is rejected there is absolutely no

evidence of any sort showing any contingency prevent-

ing the libellant sending a vessel to begin loading by

May loth.

Further, even if this testimony is accepted by the

Court as far as it goes, it does not go far enough. The

contingency which would excuse the libellant's delay

must have been such that the libellant, with reasonable

diligence on its part, could not, by reason of the con-

tingency, begin loading by May loth. There is, how-

ever, no showing when the Meteor was disabled, what

caused her disability, what was the character of her

disability, how long it would reasonably take to re-

pair her, or that some vessel could not have been sent

in her place. It might well be that the Meteor was

disabled at such a time and in such a manner that the

libellant, with reasonable diligence, might have made

the necessary repairs within the prescribed time. It

might well be that she was disabled through the fault

of the libellant, which would have been no excuse what-

ever. It might well have been that the libellant could

have immediately sent another vessel within the pre-

scribed time. The full circumstances of the contin-

gency relied on should have been put in evidence so

that the Court could say with reasonable certainty that
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by reason of the contingency the libellant could not

with reasonable diligence begin loading within the

prescribed time. This was not done. In the absence

of such evidence this Court can only decree in favor

of the respondent.

QUESTION 11.

Was the bonus coxtr^act one of the moving con-

sider.ations or factors in inducing the libel-

lant to take this particular shipment or was
the shipment taken by it solely under the
independent contract with the roche har-
bor people?

We believe enough has already been stated of the

circumstances of the case to answer this question. The

bonus contract was made on May 4th and by its terms

was to expire on May loth. The libellant did not take

this as finally settling the matter of sending the vessel,

but continued to endeavor to negotiate for a coal

cargo in order that the steamer might carry a full

cargo. (Record, p. 47.) The libellant finally, on

May 13th, after the bonus contract had expired,

made the contract with the Roche Harbor Compa-

ny for the Tampico. This contract is set forth in

the letters of May 14th and May 15th, being re-

spondent's Exhibits C and D (Record, pp. 22 and

23). These letters have already been set forth,

and we call them to the particular attention of the

Court. They both specify with particularity that the

freight is to be thirty cents a barrel and no more, and

the letter of the Roche Harbor Company says "for
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which payment [30 cents a barrel] you are to give us a

full, clear and complete receipt for all freight against

said cargo, and no further or additional freight bill is

to be held against same or presented to us or consignees

of cargo/' In addition to these letters the libellant ac-

cepted payment of the freight at 30 cents a barrel and

gave receipts in full. (Respondent's Exhibits A and

B ; Record, pp. 20 and 21.)

The facts just set forth, viz. : that the libellant, upon

the making of the bonus contract did not send a steamer

with but a partial cargo, which was the very reason of

the bonus contract, but continued to negotiate for a coal

cargo until after the bonus contract had expired; that

it then entered into an arrangement to carry the lime

for 30 cents a barrel and agreed that this was all the

freight that should be charged against the cargo, or

its consignees, show conclusively that the shipment was

wholly independent of the bonus contract. The only

thing that can be advanced as indicating the contrary

is the statement of McMillin, the President of the

Roche Harbor Company, that at the last minute be-

fore the shipment the libellant informed him that it

had an arrangement with the respondent whereby the

latter was to pav a bonus of five cents a barrel. Mr.

McMillin, however, repudiated any such arrangement

as far as he was concerned, and insisted that the libel-

lant carry out its contract with him to take the lime at

30 cents a barrel and no more, and he refused to ship

the lime unless he got a clear receipt at the figure

agreed upon and stated that he was not concerned in
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any private arrangement between the libellant and the

respondent. (Record, p. 63.) The libellant then took

the lime at the rate agreed upon with McAlillin and

gave him the receipts in full that he demanded. We
submit that these facts show beyond question that the

sole and only consideration for the transportation of

the lime was the freight agreed upon between the libel-

lant and the Roche Harbor people.

The only reply that can with any degree of reason be

made is that while the consideration for the transporta-

tion of the lime was the freight agreed upon with the

Roche Harbor Company, yet one of the considerations

for the making of the contract for such freight was the

previous bonus contract with the respondent. We be-

lieve that the foregoing facts show this not to be true.

But even if it were true, the bonus contract was then a

contract, not itself for afifreightment, but for niaking a

contract of afifreightment. A contract for afifreight-

ment is a maritime contract, but a contract for mak-

ing a contract of afifreightment is not, and an action

upon it is not within the jurisdiction of this Court.

The Tribune, 3 Sumner, 144; 24 Fed. Cas. 191
;

The Pauline, i Bissel, 390; 19 Fed. Cas. i
;

Torices v. Winded Racer, 24 Fed. Cas. 62.

Respectfully submitted.

OLNEY & OLNEY,
Proctors for Respondent and Appellant.




